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Wisconsin Defense Counsel
Defending Individuals and
Businesses in Civil Litigation

WDC: The Voice of the Wisconsin Defense Bar

Wisconsin Defense Counsel (“WDC”) is a premier statewide organization consisting of more than 375
defense attorneys. Founded in 1962, WDC (formerly known as the Civil Trial Counsel of Wisconsin)
is dedicated to defending Wisconsin citizens and businesses in a professional manner, maintaining an
equitable civil justice system, educating its members, creating referral sources for its members, providing
networking opportunities for its members, and influencing public policy. To be eligible for membership,
WDC bylaws require that an individual be a member of the State Bar of Wisconsin and “devote a substantial
portion of his or her professional time in the defense of civil litigation.”

WDC Mission, Vision, and Values

Our Mission: Wisconsin Defense Counsel exists to promote and protect the interests of civil litigation
defense attorneys and their clients by providing professional education and development, fostering
collegiality, promoting principles of diversity and inclusion and striving to ensure equal access to justice
for all defendants.

Our Vision: Delivering superior legal services with integrity and professionalism.
Our Values: Educate; Diversity & Inclusion; Collegiality; Integrity; Development; and Service.
WDC Benefits of Membership

Education: WDC holds three education programs during the year, all of which provide continuing legal
education (CLE) credits.

Expert Witness & Deposition Requests: Members can find expert witnesses or copies of depositions in
various subject fields by using the knowledge and experience of other members. Requests are sent by
broadcast email to all WDC members.

Web Resources: Members are included in a searchable database on the WDC website. Members can also
obtain all the seminar outlines that are presented at WDC educational events online. These outlines are a

quick and easy way to get access to the latest information on various topics.

... and so much more!




The willingness and ability to try a case is paramount to a successful defense strategy.
One Law Group, S.C.’s team of defense attorneys and paralegals are not afraid to try cases.
We successfully defend insurers and insureds in a wide variety of claims ranging from auto,
property and casualty, professional malpractice, bad faith, product liability and insurance
coverage matters. Our defense team works with a wide variety of insurers and understands

the importance of timely reporting and communication with both the file handler and

insured. No claim is too large or too small, whether in litigation, appeal, arbitration,
mediation or still in the claims phase. Our defense team has decades of experience in
all matters for all sizes of insurers, from national carriers to small town mutuals.
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President’s Message: Raising the Bar Together:
A Year Focused on Mentorship and
Strengthening Our Professional Community

by: Grace Kulkoski, President, Wisconsin Defense Counsel

Ever since [ was a little girl, I knew I wanted to be an
insurance defense lawyer. I still remember sneaking
the auto policy that came in the mail at renewal
out of the mailbox and hiding it in my backpack
so I could read it on the bus on the way to school.
While other kids read through the latest issues of
Seventeen Magazine and Sports Illustrated, I busied
myself pondering the potential applications of the
Drive Other Car exclusion, anxious to one day
make this my career.

Ok, so maybe that’s not entirely accurate. If I'm
being honest, I stumbled into this field. I really
wanted a job during my first year of law school,
mostly because I was broke, so I took a peek at
the law school job board. As it turned out, the only
company that would even accept an application
from a 1L student was an insurance company. |
applied, got the job, and spent the next few months
very confused as I started to hear words like
“uninsured motorist coverage,” “subrogation,” and
“indemnification.”

Although it was mostly by happenstance, I’ll be
forever grateful that my path led me to insurance.
I didn’t know anything about insurance defense
when I first took that job as a 1L, and I might have
moved on to do something else if it weren’t for the
people I met as a law clerk and young associate.
What drew me into this career, as it turns out, was
not the Drive Other Car exclusion, but rather, the
mentorship and guidance I received from other
attorneys in the field. I was fortunate enough to
be able to tag along to depositions, mediations,
trials, and networking events. My supervising
attorneys insisted that I join WDC (CTCW at that

time) as a way to meet attorneys at defense firms
and gain experience helping to author articles for
the journal. The engagement and enthusiasm of the
attorneys I met was contagious, and I couldn’t wait
to graduate and start practicing so I could be a part
of this community. I suspect I am not alone in that
experience, and I know that many of us have found
WDC to be a space where we have met not only
colleagues, but friends.

Having now spent many years with this organization,
and being fortunate enough to lead it, [ am excited
to show the next generation of attorneys what
a rewarding and fulfilling career this can be, and
how WDC can help us all find connection and
community within the practice. Additionally, I see
WDC as a space where the leaders in the insurance
defense industry can lean on one another to support
and mentor the up-and-coming generation of
defense attorneys.

Over the course of this coming year, I will be
focusing my energy on making it easier for all of
us to be a part of what makes WDC such a valuable
organization to our industry - mentorship, education,
and community. I am asking each of you to take a
moment to think about how one of the following
options would fit into your practice and life, and
let’s work on this together this year.

I. Mentorship Program

We are rolling out a new mentorship program this
year. I expect that it will evolve over time as we
learn what best serves our membership. For now,
my plan is to pair up in-house attorneys with




IN L.
k*w."'- “i ).

SN "

WILMIC

.i"z E
”‘w..r RANCES

" Y 1 — . — = g e,

REAL People Nespondlng in REAL Ti
Whether You're Requesting a Quote o

g (P
"*-...-I'L..lllll

A Member Benefit of

STATE BAR
oF WISCONSIN



younger attorneys. Why? There are a few reasons.
First, as an employee of one of our insurance
company members, | feel strongly that the carriers
have a need and incentive to mentor and educate
our industry’s up-and-coming attorneys. Having a
strong and capable field of trial lawyers is in the
best interests of the carriers who rely on capable
counsel to represent their interests. For our carrier
members, | am asking you to pitch in and take on
a younger WDC member to mentor, because it
benefits us all. We can offer perspective on industry
trends, handling work/life logistics, and navigating
firm dynamics from an outside perspective. We can
also offer experience and advice on practice issues,
weighing in on how a coverage motion may transpire
or thoughts on resolving a discovery dispute. Giving
our younger members a resource like this outside of
the firms will hopefully take some of the load off
the managing partners at firms while also providing
a fresh perspective from someone outside of their
immediate work circle. As we work through this
first year implementing this program, please reach
out to me if you have thoughts or suggestions for
improving on this initial idea.

II. Committee Work

Many of you are already actively involved in
committees, and our committees do great work. I
would ask committee leaders and members to think
about how they can engage WDC’s newer members
in this work. Would a younger attorney be able to
assist in an amicus brief? Could an associate at
another firm co-present with you at a seminar on
a committee-related topic, like employment law or
insurance law? Can you bring an associate to an
event sponsored by the wellness committee, like
the hike in the summer, to meet other attorneys who
enjoy being active? I have seen great community
building take place within our committees, so
let’s capitalize on this momentum. I encourage
all members to take a moment to think about how
engaging or continuing to engage in a committee
could help you build your own community and
network within WDC.

II1. Journal Articles

WDC is known for the caliber of the content of the
journal thanks to the high-quality submissions of its
members. As we head into another year, consider
how you might be able to share your experience
with a nuanced legal issue or your knowledge about
a specific area of the law that could be beneficial to
other members and our industry. Giving a younger
attorney the opportunity to research a unique issue
and assist in authoring an article is both great
experience for that attorney and provides valuable
educational content for our readers. Please think
about whether you might have encountered an issue
in your practice that would lend itself well to an
article and consider if one of our younger members
could assist you with the research and drafting of
that article.

IV. Social Engagement

Our conferences are great because, well, we’re a
fun bunch! The education at the seminars is highly
relevant and valuable, and it gives us all a great way
to spend some time socializing with our peers while
keeping on top of legal trends. Think about ways that
you can provide that same social environment for
our younger members. Even something as simple as
introducing yourself to a younger member during a
break or the reception or sitting by someone new
at lunch is a great way to help build our larger
community. Let’s all make an effort to connect with
our younger members when we’re together at our
seminars throughout the year. And for the younger
WDC members, I would challenge you to embrace
a bit of discomfort and start up a conversation, join
a committee, and meet some new colleagues!

Finally, I would ask you all to hold me accountable
this year. If you see a way that I can improve
the accessibility of our organization for the next
generation, I’d love to hear that feedback. I look
forward to a rewarding year spending time learning
and connecting with you all, and hopefully I can
leave the organization every bit as welcoming and
engaging to our younger members as I have found it
to be for myself. Working alongside you all on this
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task gives me a lot of optimism. It’s going to be a
great year.

Author Biography:

Grace Kulkoski serves as in-house legal counsel to
Wisconsin Mutual, where she oversees litigation,
advises claims and performs other legal duties for
the company. Before joining the Wisconsin Mutual
team, Grace spent the first part of her career in
private practice as a litigation attorney. Grace
received her law degree from the University of

Wisconsin, and her undergraduate degree from the
University of Notre Dame.

Grace is an active member of various organizations
supporting the insurance defense industry. She
currently serves as the President of the Wisconsin
Defense Counsel, and is also active in DRI, where
she serves as a Vice-Chair of the Corporate Counsel
Commiittee. She also serves on the litigation section
of the Wisconsin State Bar. Outside of work, Grace
enjoys running, spending time outside and providing
taxi services for her family.
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2025 WDC Winter Committee Award

The WDC Winter Committee Awards recognize the talent, effort, and accomplishments of our incredible
committee members and volunteer leaders. Congratulations to the following award recipient who will be
recognized during the WDC 2025 Winter Conference on Friday, December 12, 2025.

2025 Insurance Law Committee Award:
Nicole R. Radler, Simpson & Deardorff, S.C.

Congratulations to Nicole Radler for being selected by the Insurance Law
Committee and the Awards Committee for the 2025 Insurance Law Committee
Award! Nicole is a long-term member of the Insurance Law Committee. She is
a regular attendee at committee meetings, encourages others from her firm and
other firms to join and participate on the committee, and brings great ideas to
the table. She has also presented on numerous occasions at the “We’ve Got You
Covered” seminar, including a great presentation this year, with Maria Krause, on
“Timely Payment of Claims and Section 628.46.”

Nicole is a shareholder at Simpson & Deardorff in Milwaukee. She earned her bachelor’s degree from
the University of Wisconsin-Milwaukee in 2012, and her law degree from the Marquette University Law
School in 2015. She has been recognized as a “Rising Star” by Wisconsin Super Lawyers since 2019.
She is a member of the Wisconsin Defense Counsel and currently serves on the Executive Committee as
Program Chair.
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@wisconsindefensecounsel

@ Wisconsin Defense Counsel (WDC)

X) @wpc_wi
@ Wisconsin Defense Counsel
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WDC’s Executive Director Jenni Kilpatrick Receives
2025 DRI SLDO Executive Director Award!

Congratulations to our Executive Director, Jenni Kilpatrick, on
winning the 2025 DRI SLDO! Executive Director Award! This award
recognizes an individual who demonstrates exceptional service to the
defense bar and to their SLDO and who effectively builds a strong
relationship between their SLDO and DRI.

Jenni was nominated by WDC’s Executive Board, which provided
a detailed nomination providing numerous examples of Jenni’s
contributions to WDC. The nomination praised Jenni’s fantastic, steady
and level-headed performance of her duties in supporting, educating
and guiding WDC and its officers. Jenni was also nominated by the
president of Minnesota’s defense bar who has seen Jenni in action and
has also been duly impressed.

DRI is the largest international membership organization of attorneys
defending the interests of business and individuals in civil litigation. The DRI Foundation’s mission is to
provide financial, educational, and volunteer aid to those in need.

DRI’s Annual Professional Achievement and Service Awards celebrate and honor outstanding performance
by state, local, and national defense organizations (SLDOs/NDOs), DRI law firms, and individual members.
The awards identify peers who deserve recognition either for their professional contributions to and
achievements on behalf of, the defense bar and the civil justice system or their involvement in community
and public service activities that have a positive impact on society at large. Recognition enhances members’
personal growth and accomplishments, provides us all with role models and strengthens members’ images
in the legal and business communities and with the general public.

Jenni was recognized for her accomplishments at the DRI 2025 Annual Meeting in Chicago, Illinois, on
October 15-17.

WDC thanks Jenni for her exceptional work in supporting our organization, its members, and its officers
and are grateful for her continued excellence. Congratulations Jenni!

References

1 State and Local Defense Organization
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Deadlines Surrounding the Non-
Permissive Use Defense That Should

Keep You Up at Night
by: William A. Brookley, Cross Jenks Mercer & Maffei LLP

Asyoureview anew claim file and begin your initial
investigation into possible defenses, you learn
the insured vehicle was operated by an individual
without the owner’s consent and/or permission.
This article addresses the steps you must take to
ensure you do not inadvertently waive the defense
of non-permissive use. As set forth in Wisconsin
Statute § 344.15(4)-(5):

After receipt of the report of an
accident of the type specified in s.
344.12, the secretary may forward
to the insurer named therein, that
portion of the report or other notice
which pertains to an automobile
liability policy or bond. The
secretary shall assume that an
automobile liability policy or bond
as described in this section was in
effect and applied to both the owner
and operator with respect to the
accident unless the insurer notifies
the secretary otherwise within 30
days from the mailing to the insurer
of that portion of the report or other
notice pertaining to the automobile
liability policy or bond. ..

Nothing in this chapter shall be
construed to impose any obligation
not otherwise assumed by the insurer
in its automobile liability policy or
bond except that if no correction is
made in the report or other notice
within 30 days after it is mailed
to the insurer, the insurer, except

in case of fraud, whenever such
fraud may occur, is estopped from
using as a defense to its liability the
insured’s failure to give permission
to the operator or a violation of
the purposes of use specified in the
automobile liability policy or bond
or the use of the vehicle beyond
agreed geographical limits.'

In other words, an insurer has only thirty days from
the date it receives an accident report, or other
notice from the Department of Transportation, to
notify the department that the individual operating
the vehicle did not have the owner’s permission to
do so at the time of the accident.?

Wisconsin Courts have narrowly construed this
requirement, finding the 30-day notice requirement
under the statute is mandatory. For example, in
Midwest Mutual Insurance Co. v. Nicolazzi, the
plaintiff was operating a motorcycle when he was
involved in a collision with an automobile on April
28, 1984.% The automobile was owned by a different
individual than the one operating it at the time of the
collision.* After suit was filed, defendant’s insurer
admitted it issued a liability policy to the owner of
the automobile but alleged it was being operated
without the owner’s consent and permission when
the accident occurred.” Plaintiff later brought a
motion to strike the defense on the grounds that
defendant’s insurer failed to comply with Wisconsin
Statute § 344.15.°

Defendant’s insurer first learned of the accident
on May 8, 1984.” Upon investigation, the insurer
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sent the defendant-owner an affidavit to be signed
before a notary public for purposes of complying
with Wisconsin Statute § 344.15.% Formal notice of
the accident was given to defendant’s insurer by the
Department of Transportation on July 13, 1984.°
The insurer forwarded the defendant-owner’s
affidavit to the department on July 23, 1984, but the
defendant-owner failed to get it properly notarized. '

The affidavit was rejected by the department and
sent back to the insurer on July 30, 1984."" The
insurer immediately sent a new copy of the affidavit
to the defendant-owner and requested that she get
it notarized immediately.!> In the meantime, the
30-day deadline for the insurer expired on August
13, 1984."* The defendant-owner finally returned
a notarized affidavit to its insurer on October 8,
1984, who then immediately forwarded it to the
Department of Transportation.'*

The circuit court granted plaintiff’s motion to strike
the defense of non-permissive use on the basis of it
being untimely.'® The court of appeals later affirmed,
holding the statutory scheme set forth in Wisconsin
Statute § 344.15 is mandatory in character, and
therefore the doctrine of substantial compliance
did not apply.'® Midwest Mutual demonstrates the
critical importance of fully complying with the 30-
day notice requirement.

I. What Form of Notice Must the Insurer
Provide Within 30 days?

As alluded to in Midwest Mutual, and as further set
forth in Wisconsin Statute § 344.15(4), an insurer
“may correct the report or other notice only if it files
with the secretary...an affidavit signed by the owner
stating that the operator did not have the owner’s
permission to operate the vehicle.”!” Notably,
“owner” includes a lessee pursuant to Wisconsin
Statute § 344.01(2)(cm).

Assuming an insurer is able to file a timely affidavit
with the department, it should expect to receive a
request that the owner or operator, or both, deposit
security:

Upon receipt of notice from the
insurer that an automobile liability
policy or bond was in effect as to the
owner only, the operator only or was
not in effect as to either of them, the
secretary shall within the remainder
of the 90-day period specified in
s. 344.13 (3) require the owner
or operator or both, whichever
is applicable, to deposit security
pursuant to this chapter.'®

However, an exemption from depositing security
may be available if the owner or insurer provides
uncontroverted proof that the vehicle was operated
without actual or implied permission at the time of
the accident. Acceptable proof includes:

(a) Written notice from the law
enforcement agency where the
offense occurred stating that the
motor vehicle was reported stolen
prior to the accident or that the law
enforcement agency investigated
the report and found it to be a stolen
motor vehicle.

(b) Written notice from a district
attorney that the owner has filed a
complaint against the operator and
that the operator is being charged
with operating without the owner’s
consent or another crime indicating
the operator’s involvement in the
theft of the motor vehicle.

(c) An affidavit signed by the
operator stating that the motor
vehicle was being operated without
the owner’s expressed or implied
consent is filed with the department.
This paragraph does not apply to
an owner who is the sponsor of the
operator, under s. 343.15, Stats."

Notably, while failure to correct an accident report
within the 30-day period estops an insurer from
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asserting defenses relating to lack of permission,
it does not estop an insurer from asserting other
policy defenses.?

II. Conclusion

Within thirty days from the date of receiving notice
from the Department of Transportation, an insurer
must correct the accident report or other notice
by filing with the secretary an affidavit signed by
the owner of the vehicle. The affidavit itself must
state that the individual operating the automobile
at the time of the accident did not have the owner’s
permission to operate it. Failure to do so in a timely
manner will bar the insurer’s ability to rely on the
non-permissive use defense.

Author Biography:

William A. Brookley is a partner with Cross Jenks
Mercer & Maffei, LLP in Baraboo, Wisconsin. He
concentrates his practice on civil defense litigation,
both defending insureds on the merits of claims and
representing insurers regarding coverage issues.
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Wisconsin Defense Counsel
Advocates for Clarity in Expert

Testimony Standards
by. Nicole Marklein, Cross Jenks Mercer & Maffei LLP

WDC has remained active in legislative efforts to
promote a fair civil justice system. Most recently,
WDC members testified before both houses of
the Wisconsin State Legislature in support of
legislation to update Wisconsin Statute § 907.02(1),
Wisconsin’s expert testimony statute, to bring it in
line with federal law. The legislation, introduced
as Senate Bill 459 (SB 459) and Assembly Bill
458 (AB 458), is aimed at bringing Wisconsin’s
rules governing expert testimony in line with the
amendment to Federal Rule of Civil Procedure
702 (FRE 702) that went into effect on December
1,2023.

On October 22, 2025, WDC members Caleb
Gerbitz of Meissner Tierney Fisher & Nichols,
S.C. and John Pinzl of von Briesen & Roper, S.C.
testified before the Senate Committee on Judiciary
and Public Safety in favor of Senate Bill 459.
On November 5, 2025, the Assembly Committee
on Judiciary heard testimony on the corollary
Assembly Bill 458. Attorney Nicole Marklein of
Cross Jenks Mercer & Maffei LLP testified on
behalf of WDC in support of the measure. In their
testimony, Attorneys Gerbitz, Pinzl and Marklein
emphasized the legislation’s role in promoting
fairness and consistency in Wisconsin courts.

On November 18, 2025, the Wisconsin Senate
unanimously approved Senate Bill 459 and
immediately messaged it to the Wisconsin
Assembly for action.

I. What SB 459/AB 458 Does

For more than fifteen years, Wisconsin Statute §

907.02(1) has required judges to act as gatekeepers,
ensuring expert testimony admitted in court is
reliable and grounded in sound methodology.
In accordance with federal law, SB 459/AB 458
builds on that foundation by clarifying two key
points:

1. Burden of Proof — The party seeking to
admit expert testimony must demonstrate its
reliability before it reaches a jury.

2. Opinion-by-Opinion Review — Each expert
opinion must individually meet reliability
standards, rather than relying on a blanket
qualification.

These changes reflect current law in Wisconsin
courts. By codifying them, SB 459/AB 458 aims to
ensure consistent application, eliminate ambiguity
and streamline judicial decision-making.

The proposed amendment reads as follows:

SECTION 1. 907.02 (1) of the statutes is
amended to read:
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907.02 (1) If scientific, technical, or
other specialized knowledge will assist the
trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified
as an expert by knowledge, skill, experience,
training, or education, may testify thereto in
the form of an opinion or otherwise, if the_
proponent demonstrates to the court that it
is more likely than not that the testimony
is based upon sufficient facts or data,
the testimony is the product of reliable
principles and methods, and the witnesshas-
apphed-witness’s opinion reflects a reliable
application of the principles and methods
rehrably to the facts of the case.

SECTION 2. Initial applicability.

(1) This act first applies to actions or
special proceedings that are commenced on
the effective date of this subsection.

II. Why It Matters

e Alignment with Federal Law: Wisconsin’s
current statute was modeled after Federal Rule
of Evidence 702, which was amended in 2023
to include similar clarifications. SB 459/AB
458 ensures state and federal standards remain
consistent.

* Guidance for Judges and Litigants: Clear
rules reduce disputes over admissibility and help
attorneys prepare cases with confidence.

* Efficiency and Fairness: When expectations are
clear, litigation moves more smoothly, saving
time and resources for courts and parties alike.

III. WDC'’s Role in Advancing the Bill

WDC has been proactive in monitoring and
supporting legislation that impacts civil litigation
in Wisconsin. Working closely with Hamilton
Consulting Group, WDC identified the adoption
of amended FRE 702 as a priority early in the
legislative process. Hamilton provided strategic

guidance and coordinated outreach to ensure
lawmakers understood the practical benefits of the
bill.

IV. Key Advocacy Actions by WDC

* Early Engagement: Flagged adoption of
amended FRE 702 as a priority and worked with
Hamilton Consulting to develop a legislative
strategy.

* Member Outreach: Solicited feedback and
examples from WDC members to illustrate the
need for clarity in expert testimony standards.

* Testimony Coordination: Prepared and
delivered testimony through experienced
members.

* Legislative Education: Shared written materials
and talking points with lawmakers to explain the
bill’s benefits for courts and litigants.

* Ongoing Monitoring: Continues to track
the bill’s progress and update members on
developments.

V. Looking Ahead

To date, SB 459/AB 458 has enjoyed widespread
bipartisan support. If adopted, this legislation will
reinforce Wisconsin’s commitment to reliable
expert evidence and fair trials. The bill represents a
modest but meaningful step toward greater clarity
in civil litigation—a win for judges, attorneys, and
the public.

Author Biography:

Nicole Marklein is an experienced trial attorney
and employment law practitioner based out of
Baraboo, Wisconsin. She is a longtime member
of WDC, having served as its President and now
serving as WDC representative to the Wisconsin
Civil Justice Council (WCJC) and as the Wisconsin
State Representative to DRI.
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2025 DRI International

Day of Service
by.: Heather L. Nelson, Everson, Whitney, Everson &

This year, the DRI Foundation held its fourth annual
International Day of Service. DRI is the largest
international membership organization of attorneys
defending the interests of business and individuals
in civil litigation. The DRI Foundation’s mission is
to provide financial, educational, and volunteer aid
to those in need.

The DRI Foundation asked state and local defense
organizations (SLDOs) to hold a service project
of their choice anytime during the month of
September. Participation in the DRI International
Day of Service gives SLDOs an opportunity to give
back to the community and strengthen relationships.
The International Day of Service is one of the first
steps the Foundation is taking to expand, better
coordinate, and streamline the holistic betterment
of the civil defense bar.

On September 17, 2025, WDC members Heather
Nelson and Ryan Johnson of The Everson Law
Firm, along with one of Everson’s paralegals,
Kelly, and her daughter, Ivy, served meals at the
New Community Shelter in support of DRI’s
International Day of Service.

The New Community Shelter, Inc. is a non-profit
organization which provides shelter and supportive
services to people experiencing homelessness
from Brown County. The New Community Meal
Program is open to any child or adult in need of a
meal, whether residents of the facility or not. Dinner
is served 365 days a year.

To learn more about the New Community Shelter,
visit https://newcommunityshelter.org/.

The adults and children at the New Community
Shelter were very grateful for Heather, Ryan, Kelly,
and Ivy’s service. At the end of the meal, a woman
who they served handed them the following note:
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Thank youto The Everson Law Firm for representing
WDC and the Women in the Law Committee in
participation of DRI’s fourth annual International
Day of Service!
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Stay tuned to hear about other volunteer events
taking place throughout the state as part of this and
other initiatives!
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Serving as Local Counsel:

The Responsibilities, Duties and
Limitations of Wisconsin Attorneys
Assisting Pro Hac Vice Counsel

by: Alexander Z. Gordon, Bell, Moore & Richter, S.C.

Wisconsin courts routinely permit out-of-state
lawyers to participate in litigation through the
process of pro hac vice admission. In almost every
instance, the procedure is viewed as routine: a
nonresident attorney submits the proper materials,
pays the statutory fee, and continues under the
sponsorship of Wisconsin-licensed counsel.
However, the practice brings with it an important
set of duties that some serving as local counsel do
not fully understand or, on occasion, underestimate.
Those obligations are mandatory, enforceable, and
carry potential serious consequences if ignored.

This article describes the rules that create and define
therole oflocal counsel inpro hac vicerepresentation
and explains the enforcement mechanisms used
by Wisconsin courts, which include sanctions,
revocation of pro hac vice status, and referral to
the Office of Lawyer Regulation (OLR). While
there is limited case law supporting local counsel
being sanctioned for failure to fulfill their duties,
the rules make clear that such consequences are
both possible and enforceable. Understanding this
authority is critical for practitioners who agree to
serve as sponsoring counsel. It is far broader than
just signing documents prepared by a non-resident

lawyer.

I. The Admission Process of Pro Hac Vice

The Wisconsin Court System details the process
surrounding pro hac vice admission and provides
helpful questions and answers for practitioners.!
The non-resident attorney must complete the
application and pay the $250 fee to the State Bar
of Wisconsin. This may be done online on the State

Bar of Wisconsin’s website.?

A non-resident lawyer seeking admission pro hac
vice must follow the applicable procedure set forth
in SCR 10.03(4).> After the attorney has applied
online and paid the fee, the Wisconsin attorney
sponsoring the admission must file a motion with
the state court or tribunal before which pro hac
vice admission is sought. The motion must be
accompanied by the application, proof of payment,
and any additional materials required by local rule.
Proof of payment is provided from the State Bar of
Wisconsin’s application website processing.

Some Wisconsin circuit courts and administrative
agencies have their own local rules, forms, and
requirements regarding pro hac vice admission. If
so, practitioners should follow these rules and/or
use those forms.*

The amount of participation required of local
counsel is decided by each court on a case-by-
case basis. However, there are some exceptions to
a required association with a Wisconsin attorney
for nonresident military counsel, appearances in
certain agency proceedings, and for nonresident
counsel seeking to appear for the limited purpose of
participating in a child custody proceeding pursuant
to the Indian Child Welfare Act of 1978 while
representing a tribe.’

II. The Source of Local Counsel’s
Obligations: SCR 10.03(4)

The duties of Wisconsin local counsel derive directly
from Wisconsin Supreme Court Rule 10.03(4),
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which governs the appearance of nonresident
lawyers. The rule provides that a nonresident
attorney ‘“‘shall associate with” a Wisconsin-
licensed attorney and that the Wisconsin attorney
must actively participate in the matter. What does
this mean?

Local counsel must:

» Sign all pleadings, motions, and other filed
documents;

* Be responsible to the client, the court, and
opposing counsel for the conduct of the
nonresident attorney;

» Appear at hearings unless excused by the court;
and

* Maintain the professional capacity to take over
the representation if necessary.

These requirements are conditions of permitting
an out-of-state lawyer to practice in Wisconsin and
part of the Wisconsin Supreme Court’s regulatory
authority over state courts and the practice of law.
It is arguable that Wisconsin’s approach is stricter
than other jurisdictions; local counsel may not
operate as a mere “mailbox” or “signature only”
attorney. By signing pleadings, local counsel accepts
responsibility for their contents under Wisconsin’s
equivalent of FRCP Rule 11, Wis. Stat. §802.05,
and the relevant local court rules.

The supreme court’s commentary and rulemaking
materials make clear that active participation is
expected and enforceable.

II1. Enforcement Tools Available to Wisconsin
Courts

Even though there is limited caselaw holding local
counsel in contempt, three enforcement mechanisms
exist and are well-supported by Wisconsin law: (1)
contempt under Wis. Stat. ch. 785; (2) sanctions
under Wisconsin’s pleading rules and local rules;
and (3) referral to the Office of Lawyer Regulation.

a. Contempt Under Wis. Stat. Ch. 785

Wisconsin’s contempt statutes authorize courts to
address intentional disobedience of court orders
or rules by parties or counsel. Under Wis. Stat.
§ 785.01, contempt may be remedial (designed
to force compliance) or punitive (punishing
past misconduct). Local counsel who fails to
attend a hearing, ignores an order requiring their
participation, or permits an out-of-state attorney to
appear without authorization could fall within the
scope of contempt.

The leading cases governing contempt procedure
are State v. Levin,® State v. Simmons,” and Gower
v. Marinette County Circuit Court.® These cases
establish several principles highly relevant to local
counsel disputes, including:

* Summary contempt is limited to acts observed
directly by the judge;

* Most attorney-conduct issues require non-
summary contempt proceedings, including notice
and a hearing; and

» Contempt cannot be imposed for mere negligence;
it requires intentional or knowing disobedience.

If a Wisconsin judge has ordered local counsel to
personally appear, to sign filings, or to be available
to assume primary responsibility, and the lawyer
willfully fails to do so, the contempt statutes are a
viable enforcement tool at the court’s disposal.

b. Sanctions Under Wis. Stat. § 802.05 and
Local Rules

Far more common, and arguably more effective, are
sanctions imposed under Wisconsin’s FRCP Rule 11
analog, Wis. Stat. § 802.05. Due to local counsel’s
requirement to sign any filing by the nonresident
attorney, a filing that is frivolous, improper, or
violates a court order exposes local counsel to
sanctions. Unlike contempt, sanctions under §
802.05 do not require proof of willful disobedience.
Rather, they require objective reasonableness.
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Likewise, many circuit courts (notably Milwaukee
County under its First Judicial District Rule
1.18(C)) explicitly authorize judges to require
personal appearances of local counsel and to
impose sanctions if the Wisconsin attorney attempts
to abdicate that responsibility.

In Glaeske v. Shaw (an unpublished case),” a
litigation surrounding a trust, the Wisconsin Court
of Appeals upheld sanctions against local counsel
(along with lead out-of-state counsel) because the
undue influence claim that their client pursued was
ultimately found to be frivolous. The court found
there was no longer a reasonable factual basis
to support a claim of undue influence after the
deposition of a key witness.!°

Importantly, the court noted that under Wisconsin
statutes (Wis. Stat. §§ 802.05 and 814.025),
a signatory of pleadings warrants that, after
reasonable inquiry, their claim is well grounded
and supported by law or a good faith argument for
change. Since Shaw’s counsel, both local and pro
hac vice, continued to press the undue influence
theory even after the factual basis collapsed, the
court imposed $25,880 in attorneys’ fees as a
sanction.!' The court apportioned those fees among
Shaw, his Florida-based lead counsel, and his local
counsel, recognizing that, while local counsel had
“less direct control” over the litigation, they still
bore some responsibility.'

In short, the local counsel was sanctioned not
because the claim, while not frivolous from the
start became frivolous after discovery, and violated
the professional-certification obligations under
Wisconsin law.

Glaeske demonstrates that courts view local counsel
obligations as enforceable and failure to comply as
sanctionable. The case demonstrates that lack of
oversight from local counsel on the actions of pro
hac vice counsel can have dire consequences for all
counsel.

c. Revocation of Pro Hac Vice Status

Although not a sanction directed at local counsel
personally (but perhaps reputationally), revoking
pro hac vice status is one of the most frequent
enforcement tools available when the non-
resident attorney fails in his/her duties to the court.
Wisconsin courts hold that pro hac vice admission
is a privilege, not a right. If local counsel is not
actively supervising, or if the out-of-state lawyer
is violating Wisconsin rules, a judge may revoke
the nonresident attorney’s permission and require
Wisconsin counsel to proceed alone. Local counsel
should remain mindful of that possibility. Per Wis.
Stat. § 809.85(2)(c), for good cause, the court may
revoke the privilege granted herein of any counsel
admitted pro hac vice to appear in any proceeding.

d. Referral to the Office of Lawyer
Regulation

When anissue involves ethics and case management,
courts may refer local counsel to the OLR and have
done so. Potential violations include:

* Permitting unauthorized practice of law (SCR
20:5.5);

* Failing to supervise a subordinate or associated
lawyer (SCR 20:5.1); and

* Signing filings without appropriate review (SCR
20:3.3, 20:3.1, and Wis. Stat. § 802.05).

In Disciplinary Proceedings Against Joan M. Boyd,"
the Wisconsin Supreme Court found local counsel
in violation of the Rules of Professional Conduct.
A criminal case, Attorney Boyd represented J.R.
in post-conviction proceedings arising from his
2002 felony conviction in Brown County circuit
court. Among other misdeeds, Attorney Boyd
asserted judicial bias, which was unsupportable by
any facts or existing law. Attorney Boyd failed to
investigate whether any bias or judicial misconduct
actually supported the allegation. The judge reacted
in a strongly negative manner, observing that had
Attorney Boyd done her homework, she would not
have made these allegations.'* Attorney Boyd’s acts
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also led to a time bar for an appeal of the underlying
criminal conviction.

The referee concluded Attorney Boyd’s handling
of J.R.’s post-conviction matter gave rise to five
counts of misconduct:

Count 1: By filing a post-conviction
motion alleging a  presumed
acquaintance between her client’s
former wife and the trial judge,
without investigating whether such
a relationship existed or there was
a basis for any bias, and by filing a
motion for an extension of time to
take a post-conviction relief appeal
that was not allowed under existing
Wisconsin law, Attorney Boyd
violated SCR 20:1.1.2;

Count 2: By failing to proceed with
an appeal on J.R.’s behalf, when
her fee agreement stated she would
represent J.R. in his post-conviction
motion and appeal, and by failing to
properly terminate her representation
and protect J.R.’s interests while the
matter was pending, Attorney Boyd
violated SCR 20:1.3.3;

Count 3: By failing to inform
J.R. that Attorney Boyd’s motion
to extend the time to appeal was
denied until after the time for filing
an appeal had expired, and by failing
to explain to J.R. the significance of
the dismissal of the motion or that
J.R. still had the option of filing
an appeal at the time the motion to
extend was denied, Attorney Boyd
violated former SCR 20:1.4(a)4 and
SCR 20:1.4(b)5;

Count 4: By failing to refund to
J.R. a minimum of $1,000, which
Attorney Boyd acknowledges she
did not earn, Attorney Boyd violated

former SCR 20:1.16(d).6; and

Count 5: By asserting as a part
of the post-conviction motion
unsupportable allegations
challenging the integrity of a judge
without properly investigating the
truth or falsity of such allegations,
including asserting a presumed
acquaintance between the trial judge
and the defendant’s former wife as
cause for bias, without investigating
whether such a relationship existed,
Attorney Boyd violated SCR
20:8.2(a)7.

The Court revoked Boyd’s license for pervasive
misconduct. This decision makes clear that serving
as local counsel does not excuse failures such as
neglect, fee improprieties, or lack of communication,
all of which are bases for OLR discipline.

IV. Contempt Relating to Local Counsel

If the rules are clear and the authority to hold local
counsel in contempt exists, why have Wisconsin
courts not discussed a contempt finding in a
published opinion?

First, most disputes are resolved informally. Judges
typically issue a warning or require immediate
compliance. Local counsel, motivated by
reputational and ethical concerns, often corrects the
issue without further litigation.

Second, appellate opinions arise only when a
contempt sanction is appealed. Because many local
counsel issues involve revocation of pro hac vice
status or lesser sanctions than contempt, there is
little opportunity for appellate review.

Third, local counsel may avoid contempt by
withdrawing from the case. Wisconsin judges
generally allow withdrawal if local counsel refuses
to accept continued responsibility, preventing the
issue from reaching the contempt stage.
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As out-of-state firms increasingly engage in
Wisconsin litigation, the likelihood of local counsel
being “local in name only” may increase. As this
trend grows, so does the probability that Wisconsin
circuit courts, and eventually appellate courts, will
confront cases where contempt or disciplinary
sanctions are appropriate.

V. Practical Considerations for Wisconsin
Local Counsel

Local counsel most commonly faces exposure in
the following scenarios:

* Failure to appear when required;

* If the court orders Wisconsin counsel to attend a
hearing and the attorney fails to appear without
leave, contempt becomes a realistic remedy; and

* Improper delegation of filings.

All filings must be signed by local counsel. If an
out-of-state attorney files a document without
Wisconsin counsel’s signature, the court may treat
it as unauthorized practice and hold local counsel
responsible. Moreover, local counsel must do more
than just sign the pleadings. They are responsible
for ensuring that the matters contained therein
comply with the law.

VI. Conclusion: Local Counsel Is Not a
Formality

Wisconsin’s pro hac vice system works because
the courts rely on Wisconsin counsel to ensure
compliance with local rules, ethical norms, and
litigation standards. This job should be taken
seriously, since the legal framework clearly supports
contempt, sanctions, revocation, and disciplinary
referral when local counsel abdicates their
responsibility. In other words, agreeing to serve as
local counsel is not a ministerial act; it is an active
and serious professional undertaking. Wisconsin
lawyers who accept this role must monitor filings,
appear in court, supervise out-of-state attorneys,
respond to court orders, and be ready to step in at
any stage.

With increased interstate litigation, courts may soon
confront situations where a Wisconsin attorney’s
nonperformance requires the imposition of formal
contempt. For Wisconsin practitioners, the message
is simple: If you serve as local counsel, take the role
seriously. Wisconsin law certainly does.
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or proceeding shall continue through subsequent appellate
or circuit court actions or proceedings in the same matter,
provided that nonresident counsel files a notice of the
order granting permission with the court handling the
subsequent appellate or circuit court action or proceeding.

[..]

(f) Counsel not admitted to the practice of law in this
jurisdiction but admitted in any other U.S. jurisdiction
or foreign jurisdiction, who is employed as a lawyer in
Wisconsin on a continuing basis and employed exclusively
by a corporation, association, or other nongovernmental
entity, the business of which is lawful and consists of
activities other than the practice of law or the provision of
legal services, shall register as in-house counsel within 60
days after the commencement of employment as a lawyer
or if currently so employed then within 90 days of the
effective date of this rule, by submitting to the Board of
Bar Examiners the following:

1. A completed application in the form set forth in
Appendix B to this rule;

2. A nonrefundable fee of two hundred and fifty dollars
($250) to the Board of Bar Examiners;

3. Documents proving admission to practice law in the
primary jurisdiction in which counsel is admitted to
practice law; and

4. An affidavit from an officer, director, or general counsel
of the employing entity attesting to the lawyer’s
employment by the entity and the capacity in which the
lawyer is so employed.

A lawyer registered under this subsection may provide pro
bono legal services without fee or expectation of fee as
provided in SCR 20:6.1
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Help Me Help You: Mediators’ Must
Haves for Successful ADR

by.: Heather L. Nelson, Everson, Whitney, Everson &
Brehm, S.C. and Kristen S. Scheuerman, Weiss Law

We have all been to
conferences where we are
told how to prepare for
a successful mediation:
work up your case ahead
of time, be prepared, and
submit your materials in
a timely fashion. We do
not disagree with any of
that advice but shouldn’t
we all know that by now? Having mediated several
hundred cases collectively, both while representing
litigants and acting as mediators, we think the most
important secrets to successful mediations are in
the fine details.

I. Create a Mediation Submission Template

This might sound simple, but creating an organized
template that covers all the relevant topics and issues
will not only force you to really think about the
aspects of your case, but it will help your mediator
get much better acclimated with the case too.

Example: A. CASE INFO AND PARTIES
B. QUICK SUMMARY
C. ACCIDENT AND LIABILITY
D. SPECIAL DAMAGES
E. CLAIMED INJURIES AND
MEDICAL TREATMENT
F. PERMANENCY AND IMPACTS
ON PLAINTIFF
G. EXPERT REPORTS
H. DEPOSITIONS

Appellate judges often remind us that although we
may live and breathe our case and know it inside and
out, when they first see a brief, they have absolutely
no idea who any of the parties are, what the issues
are, or what the important facts are, and why those
facts matter to the case at hand. Do not assume that
a mediator has any clue what your case is about. At
the same time, get to the point and share just the
necessary facts and details. Unless the time of an
accident is of critical import, you do not need to go
into the weeds describing the day of the week or the
hour and minute of the impact.

This is a general outline that gets to the relevant
information in an easy-to-consume manner for a
mediator.

MEDIATOR’S PREFERENCE POINT: If you
are savvy enough to include hyperlinks to additional
information, please do so. It is much more efficient
to review one single document than to have to read
a submission and click and open twelve different
attachments. To that end, also think about what a
mediator really needs to review. Does the mediator
actually need the crash report, or can you succinctly
summarize the nature of the accident within your
submission? (Hint: most often it is the latter.)

I1. Just the Facts, Ma’am

We might be stealing Joe Friday’s thunder on this
one, but often, less really is more. No mediator
wants to review thousands of pages of medical
records to try and figure out what are the plaintiff’s
claimed injuries. Similarly, billing records are
honestly useless unless you provide a summary;
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and if you provide the summary, the billing records
are just not necessary. Parties often provide much
more than they need to, but we also find that parties
neglect to include the stuff we really need most to
be as effective in the other room when talking to the
plaintiff and their counsel.

To highlight what we think is the most impactful
information to include in your mediation submission,
we will work off the template outline provided with
some suggestions on what to highlight within each
section to help your mediator be as prepared as she
or he can be for your mediation session.

CASE INFO AND PARTIES: This should be a
high level, down and dirty summary of the case
and players; where is the case venued, what are the
names of the parties and who represents each party.
It is (as odd as this sounds) also helpful to include
the date and time of the scheduled mediation to
make sure everyone is planning to be at the same
place on the same date and time.

Please do not forget about subros! If there are
subrogated parties, although plaintiff’s counsel
should be identifying those folks, it is not going to
hurt to hear about them from defense counsel too
so the mediator can be prepared at mediation to
include all the relevant players.

QUICK SUMMARY: Keeping in mind that the
mediator knows nothing about your case, this is
an excellent opportunity to provide a nutshell style
summary for the mediator. This should include what
the case is about, what’s at issue, what’s contested,
and the procedural posture of the case.

Example: This is a low speed, minor damage chain-
reaction rear-end case. Although we will likely
stipulate to liability, plaintiff's claimed injuries are
being contested, both in light of the nominal amount
of property damage and due to a significant prior
history of similar complaints.

At this time, both plaintiff and defendant have been
deposed. Both parties have named experts, please
note that on behalf of my client, we have named

a biomechanical expert who will testify about the
forces of this impact and the lack of velocity present
in this accident to produce the injuries claimed.
Plaintiff has no similar expert. Plaintiff claims
permanent injury and a lifetime of chiropractic
care, despite being 55 years old with a 40+ year
history of chiropractic care for neck pain.

If we are unsuccessful at mediation, this case is set
for trial in front of Judge Johnson in Dane County
from June 1-5, with a pretrial set for April 20.

ACCIDENT AND LIABILITY: If liability is
contested, it is helpful to know what specific facts
are the basis for your defense. It is also helpful to
include jury instructions that support your position
or defense; not all plaintiffs are represented by
counsel who really prepare them for the reality that
just because bad things happen does not necessarily
mean someone is legally liable for the same. When
you include specific jury instructions (preferably
cut and pasted right into your submission) it allows
us as mediators to educate the plaintiff on what a
jury will be told and how that legal instruction may
then cause a jury to apportion fault (and of course
what impact that has on damages).

SPECIAL DAMAGES: If possible, just include
dollar amounts by category of damages.

Example: Past specials $50,000
Mileage: $1,000

Wage loss: $5,000

Future specials: $250,000

It is incredibly helpful to also know within this
section what is being claimed in terms of any amount
plaintiff may pursue for future damages (injections?
chiropractic care? medication?). When it comes to
futures, we also know that more often than we would
like to see, defense counsel is first learning about
claims for large amounts of future medical care at
the time of mediation. Although this might require
an extra email, we would strongly encourage you
to reach out to your mediator early on, long before
submissions are due, if you have any suspicion
that a plaintiff is going to include last-minute big-
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dollar futures at the time of the mediation. Why?
A good mediator can solicit this information from
plaintiff’s counsel and pass the same along to you
well in advance of actual mediation so that at least
you can educate your claims professional or client
as to what plaintift’s position is going to be.

Having a straightforward section in your mediation
submission dedicated to just the “blackboarded
specials” is incredibly helpful in allowing a
mediator to start to put pen-to-paper and understand
the scope of the claims made.

One of *the most* helpful things you can include
in your submission if you are contesting some of
the claimed injuries, and to that end, some of the
claimed specials, is to break that down for the
mediator in terms of dollars and cents. If your IME
cuts off treatment after twelve weeks, what does that
mean you will tell a jury in terms of the reasonable
specials? You may be in a position where you have
little defense to one injury claimed (for sake of
example, let’s say a broken leg) but you contest the
majority of treatment related to a whiplash injury:
provide the mediator your position by the numbers.

Example: The bills related to the broken leg are
835,000 but our IME will support just $2,500 of
the bills related to chiropractic care claimed for
treatment of the whiplash injury.

Providing concrete numbers related to your position
gives a good mediator a much more tangible set
of talking points to use when helping a plaintiff
understand why the defense is negotiating from a
certain point; if the plaintiff is claiming $50,000
in specials, but you have an IME that says just
$10,000 of those bills are reasonably related to
injuries sustained in the accident, when you make
an opening offer of $15,000, the mediator will be
able to diffuse some of the anger we would expect
to hear from a plaintiff who believes that all of the
bills should be paid and the opening offer should be
something more than $50,000.

CLAIMED INJURIES AND MEDICAL
TREATMENT: It is also helpful to have a high-

level summary of the claimed injuries and a clear
delineation of the injuries you contest.

Example: Plaintiff claims the following injuries:
broken left leg, bruised sternum, 3 broken ribs on
the left, sprain/strain injury to her neck and upper
back, and multiple abrasions to her left leg and

face.

For the purpose of mediation, we are not contesting
the injuries to Plaintiff's leg, sternum, or ribs;
however, our IME does not believe the injuries
claimed to the Plaintiff's back or upper back are as
significant as what Plaintiff claims.

From there, it is very helpful to have a summary by
the numbers of the nature of Plaintiff’s treatment.
In other words, how many office visits did Plaintiff
attend? How many injections? How many surgeries?
How many chiropractic adjustments? How many
PT sessions? We have all done this for long enough
to know that sometimes, just the nature of and
frequency of treatment matters. Understanding the
type of treatment the plaintiff had and the amount
of treatment plaintiff had is often more helpful than
reading fifty pages describing every appointment
the plaintiff attended.

If there were significant gaps in care, it is also
helpful to clearly identify those gaps.

Finally, if you have a case where plaintiff had
significant priors, please help your mediator
understand that history. Ideally, this is not done
by providing a medical summary and asking
the mediator to review the entire thing (medical
summaries do serve a purpose, but they also have
a lot of unnecessary information to sift through).
If the plaintiff is claiming a back injury, and the
plaintiff has treated for this in the past, here is what
is most helpful:

Example: This accident occurred on May 1,
2020. In the five years before the accident, Plaintiff
had at least 75 appointments with various doctors
to specifically address complaints with her back.
Most notably is the following:




Ringler Consultants have the
sophistication and the experience
to fit all the pieces together using
structured settlement solutions and

much more.

Creative solutions.
Everybody can win.

Contact Don Engels
Structure Consultant since 1996

DON ENGELS, CSSC, AIC, CLU

DEngels@RinglerAssociates.com
312-953-1611




4/30/2020 (day before accident): Treated with Dr.
Feelgood and reported “10/10 back pain that has
been debilitating for at least 6 months.”

April 2020 (month before the accident): 2 injections
to her back, 12 chiropractor adjustments to her
back, filled a prescription for Oxycodone prescribed
by PCP specifically for back pain

Jan-March 2020: 10 PT sessions specific to back
pain, 1 ER visit related to “excruciating back
pain,” and 30 chiropractic adjustments specific to

plaintiff’s back.

Having a chronological summary with quotes or
excerpts from records is an incredibly helpful tool
for a mediator who has to help a plaintiff understand
what his or her injuries look like on paper prior to
an accident and why that may cause a jury some
consternation. A word of caution: do not set your
mediator up to fail. If the plaintiff is claiming an
injury to her upper back, and you lead a mediator to
believe there are a bunch of priors when in fact the
prior records specify an SI joint or the lumbar spine,
avoid the temptation to blur these lines. A mediator
will lose credibility with a plaintiff and his or her
counsel if the mediator is given bad information.
You may also lose credibility with your mediator.
It’s a long game and career and your credibility is
gold.

PERMANENCY AND IMPACTS ON
PLAINTIFF: Summarize the injuries the plaintiff
claims are permanent, and in what way they are
permanent. If there is treatment the plaintiff claims
is necessary because of these allegedly permanent
injuries, it is okay to repeat that for the mediator in
this section.

If you do not agree the plaintiff suffered a permanent
injury, this is a great place to tell the mediator why
that is and share any evidence you plan to use to
support your position. Sometimes your permanency-
attacking evidence is just the plaintift’s prior records;
sometimes that is an IME report; and sometimes
that may include confidential surveillance footage.
Make it abundantly clear if you share with a

mediator that you have surveillance video (or any
other evidence of which you believe plaintiff’s
counsel may not be aware) that you do not want that
fact shared with the plaintiff. It may be helpful to
have the video available at mediation to share with
the mediator so that he or she can understand how
plaintiff’s credibility may be impacted at trial. Set
very clear and explicit boundaries for your mediator
as to what you would like the mediator to do with
this information, if anything. There can be a fine
line of laying your cards on the table to effectuate
a settlement or deciding to hold cards for trial, this
strategy should be discussed with your client prior
to and during mediation.

It is also helpful to have a bullet point list, from
the defense perspective, of how Plaintiff claims any
permanent injuries continue to impact his or her
life. If there were significant impacts on plaintiff’s
life in the past as a result of the injuries claimed, it
is also helpful to have a succinct summary of those
allegations.

EXPERT REPORTS: It is helpful to know if
reports exist and if so, who wrote them, and who
is that person. For example, Plaintiff’s treating
chiropractor is Dr. Crunch and Dr. Crunch has
written a report supporting Plaintiff’s claim that she
needs chiropractic care every week for the rest of
her life. You can find that report here (ideally link
to the report).

If an IME report is fifty pages long, consider
including just the conclusions that support your
position. Again, it is tempting to just ask a mediator
to read an entire report, and not summarize any
prior treatment yourself, but the reports provided
by experts usually dive much deeper into the weeds
than what a mediator needs to really do his or her
job most effectively.

DEPOSITIONS: Summarize who has been
deposed and cut-and-paste the most critical portions
of those deponents’ testimony. Ideally, do not send
full transcripts of everyone who has been deposed
and just ask the mediator to read every transcript.
While we do not always read every page of every
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deposition presented—in the interest of time
efficiency and cost-effectiveness—other mediators
may settle in and read it all. Even for those of us
who will word-search or flip and skim for relevant
and helpful information, providing just transcripts
with no overview or highlights of that deponent’s
relevant testimony is sigh-inducing.

III. Send Important Documents Ahead of
Time

If your client requires a particular Release and/or
Medicare documentation or Addendum, consider
sending that plaintiff’s counsel and the mediator
ahead of time. A good mediator can address
concerns about any required release language while
all the parties are captive to ensure that if a deal
is struck, there are no waves to navigate after the
mediation session has concluded.

If the plaintiffis a Medicare recipient, communicate
with plaintiff’s counsel at least sixty days in advance
of mediation to ensure that plaintiff’s counsel is
prepared to have his or her ducks in a row (including
a current Conditional Payment Letter from both
Medicare and Part C plans, if unrepresented by
counsel) that anything your client requires to issue
a settlement check is addressed before and during
mediation. Any terms or requirements specific to
Medicare should be incorporated into the mediation
agreement as well.

IV. Show Me The Money

Rod Tidwell said it best. Make sure you have
access at the time of mediation to whomever has
the authority to actually make decisions about
settlement authority. It is also helpful to understand
what your client’s internal process is for securing
additional authority if that becomes critical during
mediation.

V. Conclusion
Whether a case settles or not is usually not in our

control. However, what we can control can make
a difference, both to the mediator and to our client.

Presenting the mediator with clear understandable
information and documentation can help them do
their thing in the other room. Ifthe case doesn’t settle,
your preparation will have instilled confidence in
your client that you have a firm grasp of the case
and are ready to defend it at trial if settlement isn’t
in the cards. Solid, thoughtful mediation preparation
is a win-win regardless of the outcome.
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What to Make of Wisconsin’s
Pleading Standard After

| Hubbard v. Neuman
by: Caleb Gerbitz, Meissner, Tierney, Fisher & Nichols, S.C.

The word “plausibility” is conspicuously absent
from SCOW's recent ruling that patient’s complaint
stated a viable informed-consent claim against
physician.

Crack open any civil procedure textbook, and odds
are you won’t get too far before seeing references to
the U.S. Supreme Court’s Tiwombly (2007) and Igbal
(2009) decisions. In those two cases, the Court held
that, to survive a motion to dismiss, a complaint
must allege facts which would “plausibly” entitle
the plaintiff to relief—jettisoning Conley v. Gibson’s
(1957) more liberal “no set of facts” standard.

Though lesser known, Wisconsin has its own
“Twigbal” decision. In Data Key Partners v.
Permira Advisers LLC,' the Wisconsin Supreme
Court declared that “a party challenging the decision
of a director must plead facts sufficient to plausibly
show that he or she is entitled to relief.” In reaching
this conclusion, the court remarked, “The Supreme
Court’s decision in Twombly is consistent with our
precedent.” Since Data Key, the standard governing
motions to dismiss in Wisconsin has generally
mirrored the federal courts’ plausibility standard.

Enter the Wisconsin Supreme Court’s 2025 decision
in Hubbard v. Neuman,” which might be read to
cast some doubt on the continued viability of the
plausibility standard in Wisconsin. Not only does
the court’s five-justice majority opinion not utter
the word “plausibility,” it cites pre-Data Key case
law for the proposition that courts “are required to
liberally construe the complaint and dismiss only
if it is clear that under no circumstances can the
claimant recover.” That articulation of the motion-

to-dismiss standard sounds a lot more like Conley
v. Gibson’s “no set of facts” standard than Twigbal/

Data Key’s plausibility standard.

Hubbard involved an alleged violation of
Wisconsin’s informed consent statute, Wis. Stat. §
448.30. That statute provides, “Any physician who
treats a patient shall inform the patient about the
availability of reasonable alternate medical modes
of treatment and about the benefits and risks of
these treatments.” The fight in this case was about
who qualifies as a “physician who treats a patient.”

The patient’s complaint alleged that her OB/GYN
diagnosed her with endometriosis and advised
her to consider removal of her ovaries—though
the patient did not consent to that procedure. The
OB/GYN then referred the patient to a surgeon and
recommended that the surgeon remove the patient’s
ovaries, which the surgeon did. The patient then
sued the OB/GYN who made the referral, alleging
that the OB/GYN violated Wisconsin’s informed
consent statute by failing to obtain the patient’s
consent for the removal of her ovaries.

The OB/GYN filed a motion to dismiss the
complaint, arguing that because she did not
actually perform the surgery and remove the
patient’s ovaries, she was not a “physician who
treats a patient” under the informed consent
statute. In the OB/GYN’s view, the informed
consent statute only reached the physician who
actually performed the surgery.

In a 5-2 decision authored by Chief Justice Ann
Walsh Bradley, the Wisconsin Supreme Court
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disagreed. The court held that the complaint
included sufficient allegations that the OB/GYN’s
referral to the surgeon and involvement with the
planning of the surgery sufficed to allege that the
OB/GYN was a “physician who treats a patient” in
this context. The court explained:

Taking Hubbard’s allegations as
true and drawing all reasonable
inferences from a required liberal
construction of those allegations
leads us to conclude that Dr. Neuman
could be a ‘physician who treated’
Hubbard, even though she did not
actually remove Hubbard’s ovaries
herself.

We need not determine whether any
of Hubbard’s allegations standing
alone would be sufficient to state
an informed consent claim. Instead,
we conclude only that the sum of
Hubbard’s allegations is sufficient
to survive Dr. Neuman’s motion to
dismiss. Therefore, we conclude
that Hubbard could be entitled to
relief under § 448.30.2

Justice Ziegler dissented in an opinion joined by
Justice Rebecca Grassl Bradley. The dissent offered
an interpretation of the informed consent statute that
would have warranted a dismissal of the complaint.
It explained:

To be a treating physician under
§ 448.30, the physician needs to
either provide the treatment at
issue himself or formally order the
treatment at issue. This follows from
the text of the statute, its history, and
the decisions of courts across the
country that have addressed who
qualifies as a treating physician.
Hubbard does not make such
allegations, so her complaint fails to

state a claim upon which relief may
be granted.*

No doubt this decision has significant implications
for medical malpractice law in Wisconsin. As the
dissent points out, it leaves unresolved questions
about how much involvement a physician must have
in a patient’s care before triggering the informed
consent statute. For example, if a physician consults
with a colleague before recommending a particular
treatment, is there a degree of involvement after
which the colleague could face liability under the
informed consent statute?

However, setting those questions to the side, it is
the handling of the motion-to-dismiss standard
that intrigues the author most about this case. The
majority did not overrule Data Key, suggesting
that Data Key’s articulation of the plausibility
standard remains in effect. However, the language it
employed—"dismiss only if it is clear that under no
circumstances can the claimant recover”—sounds a
lot more like Conley v. Gibson’s pre-Twigbal (and
pre-Data Key) “no set of facts” standard.

Still, it seems unlikely the court intended to silently
overrule Data Key. When Data Key was decided in
2014, Justice Ann Walsh Bradley joined then-Chief
Justice Abrahamson’s dissent, which argued, “No
Wisconsin case has adopted the rule as stated in
Twombly and Igbal.” Perhaps as the majority author
in this case, Chief Justice Ann Walsh Bradley simply
did not want Hubbard to be read as reaffirming Data
Key’s embrace of Twigbal and therefore declined to
repeat the plausibility standard.

Author Biography:

Caleb Gerbitz is an attorney in Meissner, Tierney,
Fisher & Nichols, S.C.’s litigation practice
group. He focuses on assisting clients in complex
commercial, insurance, employment, and appellate
matters. Caleb brings to his work a dedication
to client service and a focus on providing skillful
representation throughout a dispute—from pre-
litigation, to trial, and through appeal if necessary.
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In addition to his legal practice, Caleb makes a
point of closely monitoring Wisconsin's appellate
courts. He authors a Substack column, Appellate
Approach, which features regular updates on civil
cases before the Wisconsin Supreme Court and Court
of Appeals. Caleb also co-hosts a monthly “Up for
Review” segment on the MTFN Podcast in which
he and a colleague discuss the latest developments
in Wisconsin's appellate system. In practice, Caleb
leverages his expertise in Wisconsins appellate
system to secure successful outcomes for his clients,
both at the trial court level and on appeal.

Before joining Meissner Tierney, Caleb clerked for
Justice Brian Hagedorn of the Wisconsin Supreme

Court from 2020 to 2022. He graduated summa cum
laude from Mitchell Hamline School of Law, where
he also earned a certificate in conflict resolution
and served as head managing editor of the Mitchell
Hamline Law Review. Caleb previously served as a
policy advisor in the Wisconsin State Senate and as
a master-at-arms in the United States Navy Reserve.
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Using a Section 805.06 Referee To

Resolve Coverage Disputes
by: Monte E. Weiss, Weiss Law Office, S.C.

The existence and extent of insurance coverage can
be the single most determinative factor of whether a
case can be resolved. When coverage is contested,
the plaintiff, the insured and all others who have an
interest in the existence or non-existence of coverage
allocate significant resources to resolve the question
of coverage.! Insurance coverage disputes can be
complex, fact intensive, and difficult to resolve.
These disputes occupy a fair amount of the court’s
time and effort.

An option available to the court and litigants is the
use of areferee. A circuit court has the authority under
Wis. Stat. § 805.06 to issue an Order of Reference to
appoint a qualified individual to serve as a referee
(often referred to as a special master in the federal
court system)? to assist, but not decide, the insurance
coverage dispute.

This article explores the benefits and drawbacks of
using a referee to help the circuit court to resolve
insurance coverage disputes. First, however, an
introduction to what a referee is, and the scope of
the referee’s power is necessary to understand how a
referee can assist in a coverage dispute.’

I. What Is a Referee?

Under Wis. Stat. § 805.06, a referee is an individual
who has “such qualifications as the court deems
appropriate” for the task at hand.* The use of referees
1S not an unusual occurrence in Wisconsin, but
according to the statute, it is to be “the exception and
not the rule.”

Referees can provide a significant benefit to the
court and the litigants. “Used properly, a circuit
court’s power to appoint and assign functions to a
referee is not unconstitutional and allows circuit
courts to provide more efficient dispute resolution to
litigants.”®

Referees are used in the attorney disciplinary process.
According to the Wisconsin Court System website:
“A  court-appointed attorney or reserve judge
hears the discipline cases and makes disciplinary
recommendations to the Supreme Court, approves
the issuance of certain private and public reprimands,
and conducts hearings on petitions for reinstatement
of a license to practice law.”” In a disciplinary
proceeding, “the function of the referee is that of a
special master appointed to conduct a hearing under
the jurisdiction of this court.”

Referees have been used to value a corporation’s
assets and liabilities’ as well as the amounts due
to partners of a law firm that left the partnership.'
Referees have been used in a dispute between a
successor corporation and the former corporation’s
salesman regarding commissions due.'" Referees
have been used in divorce matters regarding the
issue of property division'? and placement.”® In
cases where the Wisconsin Supreme Court has taken
original jurisdiction, the court “may refer issues
of fact or damages to a circuit court or referee for
determination.”"*

Perhaps the most prevalent use of a referee, however,
is the resolution of discovery disputes in complicated
matters. The use of referees in discovery-related
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matters can be helpful: “In cases involving protracted
actions, complex issues, or multiple parties, the utility
of the appointment by the court of a referee under
s. 805.06” is beneficial.”” The use of a referee to
resolve discovery'® and other disputes “allows circuit
courts to provide more efficient dispute resolution to
litigants.”!’

I1. Legal Authority for the Use of a Referee

The use of a referee is governed by Wis. Stat. §
805.06. The statute sets forth how and when a referee
can be used.

a. The Appointment of the Referee

The court can choose to appoint a referee. The referee
must have the qualifications as is appropriate for the
subject matter of the task that the referee is to handle.
The circuit court makes the decision as to whether
the individual has the requisite qualifications. The
decision to grant or refuse to grant an order of
reference is committed to the sound discretion of the
circuit court.'®

In general, the referral to a referee should be done
sparingly.””An order of reference can only be issued
where issues are complicated (for jury actions)®
and excluding “matters of account and of difficult
computation of damages”) where there is “some
exceptional condition” (for non-jury actions).”! The
issuance of an order for reference in the absence of a
complicated issue or some exceptional condition will
be reversed as the circuit court will have exceeded its
authority.?

The services of the referee are charged to the parties
or, if appropriate, out of the subject matter of the
action.”® While the referee is to be paid, the referee
cannot use the report that is generated as security for
compensation. The referee must provide the report
regardless of payment. If payment is not forthcoming,
the referee is entitled to a writ of execution against
the “delinquent party.” The entitlement to the writ of
execution is conditioned upon the court ordering that

the fee be paid within a certain time period and notice
being provided of the amount and the date due.*

b. The Order of Reference

To have a referee appointed, the court must issue
an “Order of Reference.”” The Order of Reference
specifically details the scope of the work and the
power that a referee is able to exercise to accomplish
that which the circuit court has ordered. Once
the Order of Reference is issued, the clerk is to
“forthwith” provide a copy of the Order of Reference
to the referee. Parties have the opportunity to object
to the Order of Reference and if an objection is
made, it must be in the form of a motion to revoke
the reference.?

If no objection is made, then under statute, the
referee is to set a time and place for the parties or
their counsel to meet within twenty days of the
issuance of the Order of Reference.”” However, if
the Order of Reference provides for a different time
period within which a meeting between the parties
(or their counsel) and the referee is to take place, then
the Order of Reference controls.

As noted, the Order of Reference is the controlling
document. The Order of Reference sets forth the
scope of the work that the referee is to perform. This
order can be broad or narrow. It can provide for the
referee’s scope of work to a certain issue or certain
task or to address a multitude of issues or tasks.”
The referee can only perform the work specified in
the Order of Reference.” If the referee exceeds the
scope of the Order of Reference, that portion of the
Order of Reference that has been exceeded is to be
disregarded.*® If the parties stipulate, however, that
the referee may exceed the scope of the Order of
Reference, then that referee’s determination will be
binding on the parties.

The statute sets forth additional procedures available
to the referee if the subject matter of the Order of
Reference relates to “matters of accounting.”' In
such matters, the referee is authorized “to prescribe
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the form in which the accounts shall be submitted”
and in some cases, “require or receive in evidence
a statement by a certified public accountant who is
called as a witness.”*? Parties are permitted to object
to the CPA’s statement as well as any other items that
are submitted to the referee. In response, the referee
can require the CPA statement in a different form,
or obtain information through alternative methods,
including oral testimony or responses to written
interrogatories.

In order to perform the work as directed by the circuit
court, the referee is entitled to hold a hearing and
place people under oath to obtain sworn testimony
which includes the referee’s ability to examine
witnesses and parties.*® The referee can receive
other forms of evidence, including requiring the
production of “books, papers, vouchers, documents,
and writings™* applicable to the scope of work set
forth in the Order of Reference. The referee need not
make a record of the evidence received or excluded
unless a party requests that the referee do so.** If
requested, then the referee will make the record in a
manner as “a court sitting without a jury.””

c. The Referee’s Report

Once the referee’s work is completed, a report must
be generated. That report must be submitted to the
court.’” If the Order of Reference requires that the
referee make findings of fact and conclusions of
law, the report must contain those findings and
conclusions. If the matter for which the Order of
Reference is one that is to be tried without a jury, then
the transcript of any of the proceedings held before
the referee and all original exhibits must be provided
to the court as well. The clerk must then mail a notice
of the filing of the report and its constituent parts to
the parties.

However, given the mandatory electronic filing
system, it would seem that the referee can simply
efile the report, the exhibits and the transcript(s)
which would obviate the need for the clerk to “mail”
or otherwise provide a notice to the parties of the

filing. The electronic filing system will generate a
notice advising the parties of the filings.

Once the report is filed, the parties have ten days after
service of the notice of the filing of the report to file
any written objections to the report. The objections
must be served on all parties. Again, filing through
the court’s electronic filing system will result in
service of the objections on all parties. The circuit
court must then compare the evidence considered
by the referee to the factual findings.*® If the parties
stipulate to the referee’s findings of fact, then those
facts will be deemed final and will not be reviewed.
Rather, only questions of law will be addressed by the
court.® If the parties do not stipulate to the referee’s
findings of fact, then those facts will be reviewed
under a “clearly erroneous” standard.*

In order to have the court take any action on the
referee’s report, including any timely filed objections
to the report, a motion must be filed.*! After a
hearing, the court will have decisions to make. The
court can accept the report in total as well as reject
the report in total.** The court can accept parts of the
report and reject other parts.* Generally, once the
report is issued, it is not contemplated that additional
evidence will be received.** However, if the court
feels that additional evidence is needed, it can receive
the evidence directly without involving the referee or
it can “recommit” the issue or issues to the referee
with additional instructions of what tasks or issues
the referee is to address.

Once the report and findings of the referee have been
accepted by the court, then in an action tried with
a jury, the referee’s findings of fact on the issues
decided by the referee are deemed admissible.* The
referee cannot be directed to report upon the evidence
considered in order for the referee to have reached
the findings of fact.*® This makes sense given that
the findings are deemed admissible. The referee’s
findings will be read to the jury subject to any ruling
by the court on any objections interposed to the legal
conclusions as expressed in the report.*’
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II1. Issues Associated With the Use of a Referee

Perhaps the most significant issue with the use of
a referee 1s to ensure that the scope of work of the
referee is not to supplant the role of the court. That
is, the court may not delegate to a referee any issue
that is properly within the constitutional obligations
of the circuit court.

For example, if the Order of Reference delegates
to the referee to decide dispositive motions it
will impermissibly delegate the circuit court’s
constitutional judicial power to a referee.”® Likewise,
a referee cannot conduct a trial or determine
fundamental rights.* As noted by the Wisconsin
Supreme Court, while the referee may “share in
judicial labor and lighten it™° the referee cannot
assume the place of a judge. Thus, to the extent that the
Order of Reference seeks to have the referee decide
a dispositive motion or otherwise replace the circuit
court, that Order of Reference may contravene the
circuit court’s constitutional duties by impermissibly
delegating judicial power to a referee.

Another significant issue with the use of a referee
is the expense to the parties. This issue was also
addressed in State ex rel. Universal Processing Servs.
of Wisconsin, LLC v. Cir. Ct. of Milwaukee Cnty.”"
The Wisconsin Supreme Court noted that Article I,
Section 9 of the Wisconsin Constitution provides
that, “Every person is entitled to a certain remedy...
without being obligated to purchase it... .”> There
is a cost to the use of a referee. Often that cost is
determined by the referee but must be approved by
the court that issued the Order of Reference.® The
court can issue an Order of Reference regardless of
whether the parties consent to the reference.> Thus,
the use of a referee will have an added expense to the
litigation.

IV. Opposing the Order of Reference

Ifa court issues an Order of Reference and your client
does not want a referee, then an objection should be
made immediately. A motion must be filed to revoke
the reference.” Three potentially fruitful areas for

an objection involved the basis for the reference, its
scope, and the cost.

As noted supra, an Order of Reference is to be
exception and not the rule. As such, the first issue that
should be examined is the basis for the reference. The
statute requires a sufficient basis in order to comply
with the “exception” requirement. If the issues are
not complicated (for actions to be tried before a
jury)*® or there is a lack of some exceptional condition
(for actions to be tried without a jury),’” then parties
should focus on the basis for the reference. If there
is an insufficient basis for the reference, then the
reference should be vacated.

The language of the Order of Reference should
also be scrutinized. If the Order of Reference seeks
to substitute the referee for the circuit court, then
the reference may be vacated or modified. Careful
attention should be paid to the scope of the referee’s
tasks in order to ensure that there is no impermissible
delegation of the judicial role of the circuit court.*®

The cost of the Order of Reference is an appropriate
basis for an objection. As noted supra, the judicial
system should not devolve into a “pay for justice”
model. “The Wisconsin Constitution embodies the
principle that courts are an essential and integral part
of Wisconsin’s government, open to the people, and
the cost thereof is borne as a public expense.”” An
Order of Reference requires that certain litigants pay
for the court system twice — once with tax dollars
and the other for direct payment to the referee. While
the reference is an available option, courts should be
mindful of issuing such orders. The statute creates
requirements that must be met in order for the
issuance of a valid order of reference.

V. The Benefit of an Order of Reference in a
Coverage Case

While there is a cost, an Order of Reference may,
in the right case, be a good mechanism to address
a significant insurance coverage issue. The selected
referee would be someone with an extensive
background in insurance coverage. The parties
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will benefit from the referee’s knowledge and
experience with complex insurance coverage issues.
Furthermore, the referee’s calendar may be more
flexible than the circuit court’s calendar in order to
provide a faster resolution of the insurance coverage
issue than that which the circuit court could provide.

a. The Right To Object Remains

The referee’s report and recommendation will be
subject to objections by the parties and review by the
circuit court. The circuit court would have the ability
to accept the report and recommendation in whole or
in part or reject the report entirely. If the court accepts
the report and recommendation, then the court will,
upon motion of a party, issue an order concerning the
subject of the report.

Unlike an arbitration, where the ability to object to the
arbitrator’s ruling is extremely narrow, the referee’s
report, including any factual findings and legal
conclusions, are subject to objection by the parties.
Those objections may result in the circuit court
rejecting the report’s recommendations in total or in
part. Those objections may compel the circuit court
to “recommit” the matter with specific instructions,
or the circuit court may decide to address the matter
in its entirety.%

Thus, it is important to review the Order of Reference
when it is first issued in order to ensure that the scope
of the referee’s tasks set forth is what is needed by
the parties. The parties themselves can file a motion
for an Order of Reference and can provide the circuit
court with a proposed order setting for the scope of the
referee’s tasks. Such an agreement will help to avoid
issues with the referee’s report and recommendations
later one.

b. The Right To Appeal Remains Intact

Once the referee’s report and recommendation are
filed, the parties will be provided with their statutory
time frame to object to the factual findings, if any, as
well as the legal conclusions. The party that has “won”

will be required to bring a motion before the circuit
court to accept the report and recommendations.

As noted, the report and recommendations should
include a detailed analysis of the facts and the law.
The report can become an order of the court. Wis.
Stat. § 805.06 provides that the circuit court can adopt
the referee’s report in whole.®’ While the referee’s
conclusion on the legal issues are recommendations,
the referee’s findings of fact are to be accepted unless
“clearly erroneous.”® “A factual finding is clearly
erroneous if it is against the great weight and clear
preponderance of the evidence.”®

Assuming that the circuit court accepts the report
and recommendations, then the circuit court will
issue an order. That order will be part of the court
record and if it is a final order, it would be subject
to appellate review. This point is perhaps the most
significant benefit of the use of a referee as opposed
to an arbitrator — the right of appeal. The circuit
court’s order, if a final order, allows for an appeal as a
matter of right.** Even if not a final order, depending
upon the issue raised, a permissive appeal may be
possible.%

While the referee process will add a layer of expense
in a complicated/complex insurance coverage
dispute, the parties will have the benefit of an
experienced insurance coverage counsel reviewing
the motion record and providing a detailed report
and recommendation. The parties will receive what
is expected to be a well-reasoned analysis of the
coverage issues. It is possible that the analysis may
even militate against an appeal by the “losing” party.
That is, even though a party may have “lost” the
issue, the analysis may be sufficient for the “losing”
to accept the result as the odds of prevailing on
appeal may be small.

Generally, the referee will be in a better position to
address the coverage issue in a more expeditious
manner than the circuit court simply due to the vast
and varied workload that exists with the circuit
courts. Most importantly, the parties will not lose
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their appellate rights. If the parties were to select
arbitration of the coverage dispute, then their review
rights are greatly circumscribed.®® That is not the
case with a section 805.06 referee. Since the entire
process is court ordered and court reviewed, the
parties’ appellate rights remain intact.

¢. The Downsides of a Referee

As noted, one significant downside to the use of a
referee is the cost. If the coverage issue is resolved
exclusively by the circuit court without the assistance
of a referee, then there is no extra cost to the parties.
An Order of Reference, however, will force the
parties to incur the cost of the referee. However,
depending on the complexity of the issues and the
case value, it may be worth the extra expense.

Another downside to the use of a referee is where the
parties do not agree to use one. While the circuit court
has the authority in the right case to issue an Order of
Reference without the consent of the parties, the party
that does not consent will have options to vacate or
limit the scope of the reference, adding further cost
and delay to the resolution of the coverage dispute.

Furthermore, while the order might still be issued in
spite of the objections, the propriety of the reference’s
issuance will likely be subject to post report and
recommendation challenges at both the circuit court
and appellate levels. Thus, it would be best for the
parties to agree to the reference, the scope of the
reference and the referee.

Finally, the selection of the referee is a potential
issue. While the referee must be fair and objective, a
referee who generally represents one side of coverage
disputes may be perceived as disadvantageous to one
or more of the parties. Thus, again, it would be best
if the parties could agree on the referee and submit
a joint motion before the circuit court that sets forth
the content of the order of reference as well as the
referee who is agreeable to the parties. It is likely that
the circuit court will approve the joint motion.

d. The Importance of Maintaining the
Proper Roles of the Referee and the
Circuit Court

A key to the benefit of the use of the referee is to
ensure that the referee does not supplant the work of
the circuit court. Rather, the referee is to assist the
circuit court. Thus, the referee will not decide certain
issues as that is the constitutional responsibility of
the circuit court.

For example, assume that the parties seek a referee
with regard to a motion for summary judgment. The
referee will review the factual submissions and make
a recommendation as to whether the motion should
be granted in whole or in part or denied. The circuit
court will then make the decision on whether to grant
the motion for summary judgment in whole or in part
or to deny the motion, based on the submissions of
the parties®’ and aided by the referee’s review.

Assume a different scenario: perhaps there is a
complicated issue involving the known loss doctrine
for a number of insurers over several decades. A
referee could be appointed to receive testimony and
other evidence and provide a report with factual
findings as to when the insured knew of the loss
and a recommendation as to which policies were
triggered based on those facts and for which policies
the known loss doctrine would apply to preclude
coverage based on the common law doctrine as
well as the individual insurer’s policy language.
The report’s factual findings would be subject to a
clearly erronecous standard.®® If, after submission of
the report, the parties stipulate to the factual findings,
then those findings would be final and only the
report’s legal conclusions would be addressed by
reviewing courts.®

VI. Conclusion

The use of a section 805.06 referee can be helpful to
expediting the resolution of an insurance coverage
issue. An appropriately qualified referee will have
the knowledge base to understand the complex and
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complicated coverage issues and can provide the
court and the parties with a well-reasoned report with
appropriate recommendations.

Importantly, since the entire process is part of the
circuit court action, the report and recommendations,
as accepted by the circuit court, can become an order
of the circuit court which is subject to appellate
review. However, in order for the parties to reap the
benefit of the use of section 805.06 referee, care must
be taken in preparing the content of the Order of
Reference to properly set for its scope so as to avoid
costly challenges to the referee’s work.
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Wisconsin?

An Overview: Who Has Standing To
Bring a Wrongful Death Claim in

by.: Aaron M. Stroede, Bell, Moore & Richter, S.C.

The question of who may bring a wrongful death
claim in Wisconsin often arises at one of the most
emotionally volatile moments of a family’s life.
When tragedy strikes, multiple relatives may feel
the loss deeply and believe they have a right to seek
justice. Yet, Wisconsin law takes a surprisingly
rigid and technical approach, one that can elevate
or exclude family members in unexpected ways.
The statutory structure is intentional and enforced
by decades of case law with few narrow exceptions.
Understanding how this statutory hierarchy works
is essential not only for legal practitioners but for
anyone attempting to navigate the aftermath of a
death. Defense counsel should always ensure that
the plaintiffs named in a litigation actually have
legal standing to bring the claim and must do the
necessary discovery to flesh out and confirm that
the plaintiffs actually have standing.

I. The Statutory Framework

Wrongful death actions in the state are entirely
statutory,meaning courtsdonothavebroaddiscretion
to adjust the order of potential beneficiaries.'
Determining who has standing to bring a wrongful
death claim in Wisconsin begins with the strict
hierarchy created by Wis. Stat. § 895.04(2).> The
statute identifies and prioritizes beneficiaries in
a specific order. The first class of beneficiaries is
the surviving spouse or domestic partner.’ When a
spouse or domestic partner exists, that person holds
exclusive ownership of the wrongful death claim,
which includes the right to recover damages.*
However, the statute also understandably seeks
to protect minor children of the decedent, even if
there is a surviving spouse or domestic partner. If

minor children survive the decedent, the statute
requires that up to half of the net recovery, after
costs of collection, be set aside for their benefit.’
When no minor children exist, the entire recovery
must be paid to the spouse or domestic partner.®
Courts treat the statute’s use of the word “shall” as
mandatory language, reinforcing that this priority is
not discretionary.” The Wisconsin Court of Appeals’
decision in Bowen v. American Family Insurance
Co. reaffirmed that the spouse’s right of recovery is
exclusive and cannot be displaced by other potential
claimants.®

If no surviving spouse or domestic partner exists,
the right to recovery passes to the decedent’s lineal
heirs governed by Chapter 852.° These typically
include the decedent’s children, and if none survive,
the right progresses upward or downward through
the family line to parents or other lineal heirs."
Just as with spouses, this class holds exclusive
ownership once it becomes the highest class
with living members.!" This exclusivity prevents
siblings, distant relatives, or non-lineal heirs from
asserting wrongful death claims when a higher-
priority class exists. The hierarchy is intended to be
orderly, predictable, and mandatory.

II. Exclusive Ownership and Its
Consequences

The principle of exclusive ownership has significant
implications for those who may recover damages
under Wis. Stat. § 895.04. When a spouse or
domestic partner survives, no other category of
potential beneficiaries may bring a claim. Adult
children, siblings, or other relatives cannot file a
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parallel or competing action, nor can they recover
damages for loss of society and companionship
when the spouse owns the claim. The same rule
applies when lineal heirs become the primary class;
if adult children survive and no spouse exists, they
possess exclusive ownership of the action, thereby
excluding siblings or other next of kin.

Attempts to circumvent this exclusivity have
been generally rejected by Wisconsin courts. For
example, a surviving spouse cannot “disclaim”
or waive their statutory right so that children may
bring the action instead.'” The right belongs to the
statutory class itself, not to an individual acting in a
personal capacity. Because the structure is imposed
by statute, beneficiaries cannot reorganize or
reassign the priority by agreement or preference."
This reflects the legislature’s intent to maintain a
unified and orderly approach to wrongful death
litigation, avoiding conflicts among claimants and
ensuring that only one wrongful death claim arises
from each decedent.

Exclusive ownership also dictates who may recover
specific types of damages. Loss of society and
companionship damages, for example, follow
the same hierarchical structure.'* Courts have
consistently held that when one class of beneficiaries
holds the wrongful death claim, other classes are
not entitled to recover those damages."”” Because
different categories of damages attach to the
wrongful death beneficiary class itself, the statutory
hierarchy governs both standing and recovery.

III. Caselaw: Exceptions and Narrow
Deviations

Although the statutory structure is rigid, Wisconsin
courts have recognized narrow exceptions in
extraordinary circumstances. These exceptions
are grounded either in public policy, the need to
protect minor children, or to avoid unjust or absurd
results when rigid application of the statute would
undermine its purpose.

One of the most significant exceptions appears in
Force v. American Family Mutual Insurance Co."
In Force, The Wisconsin Supreme Court addressed

a situation in which the decedent and his spouse
had been estranged for over a decade and had no
meaningful relationship."” The parties in that case
were separated after just six months and did not
have any contact during the five years before the
decedent’s death.'® The decedent left behind minor
children. The Court reasoned that strict application
of the statute would have the absurd result of
preventing the decedent’s minor dependent children
from recovering while funneling recovery to a
spouse who neither sought it nor had a functional
relationship with the decedent.’” Under these
circumstances, the Court held that the estranged
spouse did not qualify as a “surviving spouse”
within the meaning of Wis. Stat. § 895.04(2).2° The
Court emphasized, however, that its holding was
limited to the unique facts of the case and was not
a broad redefinition of the statute.”! The decision
reflects the Court’s reluctance to allow the statute
to create outcomes that defeat its broader remedial
purpose, especially when minor children would
otherwise be left without compensation. Of note,
no similar holding exists to date where the decedent
leaves behind adult children.

The Wisconsin Court of Appeals has recognized
the concept of a putative spouse in the context of
wrongful death claims. A putative spouse is a person
who believed in good faith that they were married
to the decedent, even if a technical defect rendered
the marriage invalid. In Xiong ex rel. Edmondson v.
Xiong, the court of appeals concluded that a good-
faith belief in the validity of a marriage is sufficient
to confer surviving-spouse status under the wrongful
death statute.?” The parties in Xiong participated in
a traditional Hmong marriage ceremony in Laos
and lived together as husband and wife for several
decades.” The Xiong Court reasoned that equity
supports protecting the expectations of individuals
who reasonably believed they were legally married
and who relied on that belief.>* As such, the putative
spouse was entitled to bring a claim for wrongful
death.

Another notable exception arises when the
surviving spouse intentionally kills the decedent.
In Steinbarth v. Johannes, the Court held that a
spouse who feloniously and intentionally kills their




Skilled litigators,
exceptional results.

Our litigation attorneys balance unparalleled skill and
winning strategies to achieve exceptional results in the
courtroom. We have successfully tried hundreds of cases on
behalf of individuals, businesses, and insurance companies in
federal and state courts throughout Wisconsin and

nationwide. Together, we can chart the best path forward.

Learn more about our team at boardmanclark.com/litigation.

"'

BoardmanClark

The best path forward

BOARDMAN & CLARK LLP
1S. PINCNKEY ST., ST 410
MADISON, WI 53701

(608) 257-9521
BOARDMANCLARK.COM



partner is treated as having predeceased the victim
for purposes of the wrongful death statute.’® This
principle ensures that no one may benefit financially
from their intentional wrongdoing and is consistent
with Wisconsin’s longstanding public policy.”’
Once the intentional killer is disqualified, the right
to bring the wrongful death action transfers to the
next statutory class.?®

Although these exceptions are important to be aware
of when defending a wrongful death lawsuit, they
remain exceedingly rare. Courts remain committed
to applying the statutory hierarchy except in
circumstances where its application would clearly
undermine the legislative intent to protect minor
children, produce outcomes that conflict with public
policy, and introduce uncertainty into wrongful
death litigation. For most cases, the hierarchy
remains strict and controlling.

IV. Practical Considerations for Evaluating
Standing

Evaluating standing in a wrongful death claim
requires careful examination of the decedent’s
surviving family relationships. The first inquiry
must always be whether a spouse or domestic
partner survives, as this determines whether any
other individual has standing at all. Attorneys
must also evaluate whether unique circumstances,
such as those outlined above, might remove or
elevate a claimant within the statutory hierarchy.
Misunderstanding the statutory model can lead
to conflicts among beneficiaries, uncertainty
in settlement authority, and challenges to the
legitimacy of the action.

V. Conclusion

Wisconsin’s wrongful death statute establishes a
clear and mandatory hierarchy for determining who
may bring a wrongful death action. The surviving
spouse or domestic partner is the primary beneficiary,
followed by lineal heirs if no spouse exists. Courts
have allowed deviations from this structure only in
rare and highly fact-specific situations to prevent
injustice or to enforce public policy, such as

disqualifying an intentional killer or recognizing
a good-faith putative spouse. Understanding this
hierarchy and the limited exceptions to it is essential
for identifying the proper claimant, managing
family expectations, and effectively pursuing or
defending a wrongful death action in Wisconsin.
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News from Around the State: Trials and Verdicts

The WDC regularly publishes notable trial verdict results in the Wisconsin Civil Trial Journal and on its
website. If you or someone you know has had a civil trial recently, we would like to include information
about the results in our next issue. We are looking for all results, good or bad. Submissions can be published
anonymously upon request. Please submit your trial results directly to the WDC Journal Editor, Attorney
Vincent Scipior, at vscipior@cnsbb.com. Please include the following information:

» Case caption (case name and number);

* Trial dates (month and year);

* Brief summary of the background facts;

» Issues for trial (was liability contested, did the parties stipulate to damages, etc.);

* At trial (what happened, who testified, what did the parties ask for, what did the jury award, etc.);
* Plaintiff’s final pre-trial demand;

» Defendant’s final pre-trial offer;

* Verdict amount; and

 Any other interesting information, issues, rulings, etc.

Shelia Martin, et al. v. American Family Mutual Insurance Company, S.1., et al.
Milwaukee County Case No. 23-CV-7590
Trial Date: October 20, 2025

Facts: This case arises from a 2020 slip-and-fall incident at a McDonald’s restaurant in Greenfield,
Wisconsin. The plaintiff, Ms. Martin, allegedly fell in the vestibule area of the store. Surveillance footage
showed Ms. Martin and her daughter entering and exiting the vestibule multiple times prior to the incident,
raising questions about whether the fall was intentional. It was a rainy day, and wet footprints were visible
in the vestibule. As a result of the alleged fall, the plaintiff claimed soft tissue injuries to her back, knee, and
head.

Issues for Trial: Liability, causation, and damaged were contested. Plaintiff’s witnesses included the
McDonald’s manager, the plaintiff’s daughter, and the plaintiff herself. The parties stipulated to treatment
on the date of loss and three follow-up visits; therefore, no experts were called to authenticate medical
records. However, the causal relationship between the plaintiff’s claimed medical expenses and the incident
remained disputed. The McDonald’s manager testified that the store adhered to its unwritten procedure for
maintaining the floors throughout the day and appropriately used caution signage. In contrast, the plaintiff
and her daughter testified that the plaintiff slipped on a wet floor and that no caution signage was present in
the vestibule. During cross-examination, several inconsistencies in the plaintiff’s account were identified.
The defense did not call any witnesses.

At Trial: In closing arguments, plaintiff’s counsel argued that the jury should award $11,000 for past medical
expenses and $10,000-$20,000 for past pain and suffering. Defense counsel suggested the Plaintiff should
be awarded zero damages.

After approximately 1.5 hours of deliberation, the jury awarded $5,701 for past medical expenses and $0
for past pain and suffering, indicating they did not accept the plaintiff’s injury claims. The jury apportioned
liability equally, finding each party 50% at fault.
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Plaintiff’s Final Pre-Trial Demand: $12,500
Defendant’s Final Pre-Trial Offer: $1,000
Verdict: $2,850 (After applying comparative fault)

For more information, contact Alex H. Koritzinsky at akoritzi@amfam.com

Anthony Marsden, et al. v. William E. Canfield, et al.
Waukesha County Case No. 23-CV-1958
Trial Date: November 18-20, 2025

Facts: This matter arose from a motor-vehicle-versus-pedestrian accident on the evening of December 18,
2020, at the intersection of Highway 164 and Skyline Avenue in Big Bend. The plaintiff was a tow truck
driver called to the scene of a motor vehicle accident at the same intersection earlier that evening. The first
accident had partially blocked the northbound lanes on Highway 164, and police on scene had set up a
temporary traffic lane to route northbound traffic gently around the accident scene through the center of the
intersection. The plaintiff arrived via southbound Highway 164 and parked his truck across the street. There
are no crosswalks at this intersection. The plaintift attempted to cross the street and was struck by Canfield’s
vehicle, which was travelling northbound on Highway 164 and was using the temporary traffic lane setup
by police.

Issues for Trial: Liability and damages. Before trial, the court found the plaintiff was causally negligent as
a matter of law for jaywalking and answered those special verdict questions accordingly, with the issue of
defendant’s negligence left to the jury.

The plaintiff sustained a severe right tibial plateau fracture and had about $198,000 in past medical expenses
for objectively accident-related injuries. The plaintiff was claiming permanency but did not itemize any
future medical expenses, past wage loss, or future loss of earning capacity. There was a failure to mitigate
damages issue as the plaintiff had elected to indefinitely defer a hardware removal procedure recommended
by his medical expert. The plaintiff’s spouse also asserted a loss of consortium claim.

At Trial: In closing arguments, plaintiff’s counsel argued for 90/10 liability apportionment in favor of the
plaintiff and asked for past medical expenses of approximately $198,000, along with $500,000 for past pain
and suffering and $500,000 for future pain and suffering.

The defense argued that defendant was not negligent and that if the jury found any negligence on the
defendant, it should apportion 95/5 in defendant’s favor. The defense did not explicitly dispute the past
medical expenses and suggested that the jury award $50,000 for past pain and suffering and $0 for future pain
and suffering based on failure to mitigate.

The jury found that defendant was not negligent and awarded $0 for past medical expenses, $0 for past and
future pain and suffering, and $0 for the spouse’s loss of consortium claim.

Plaintiff’s Final Pre-Trial Demand: $375,000
Defendant’s Final Pre-Trial Offer: $100,000
Verdict: $0

For more information, contact Attorney Joseph Mirabella at mirabella@simpsondeardorff.com.



mailto:akoritzi@amfam.com

WEC

Wisconsin Defense Counsel
Defending Individuals and
Businesses in Civil Litigation

6737 W. Washington Street
Suite 4270
Milwaukee, WI 53214

CALENDAR

OF EVENTS

DECEMBER 12, 2025
2025 Winter Conference
Marriott Milwaukee West

Waukesha, W1

APRIL 23-24, 2026
2026 Spring Conference
American Club
Kohler, WI



